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U.S. Customs Service 
Treasury Decision 


(T.D. 90-49) 


REVOCATION OF CORPORATE BROKER LICENSE NO. 10121 
EXIM CUSTOMS BROKERS, INC. 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 
SUMMARY: Notice is hereby given that on September 11, 1989, 
pursuant to section 641(b\5), Tariff Act of 1930, as amended (19 
U.S.C. 1641(b)\(5), the corporate license (No. 10121) for Exim Cus- 
toms Brokers, Inc., to conduct Customs business was revoked by ac- 
tion of law. 
Dated: June 25, 1990. 
Victor G. WEEREN, 
Director, 


Office of Trade Operations. 


[Published in the Federal Register, June 28, 1990 (65 FR 26529)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 90-55) 


SURAMERICA DE ALEACIONES LAMINADAS, C.A., CONDUCTORES DE ALUMINIO DE 
Carion1, C.A., INDUSTRIA DE ConpucTorEes Etecrricos, C.A., AND 
CoRPORACION VENEZOLANA DE GUAYANA, PLAINTIFFS v. UNITED STATES, 
U.S. INTERNATIONAL TRADE CoMMISSION, AND U.S. DEPARTMENT OF Com. 
MERCE, DEFENDANTS, SOUTHWIRE CO., DEFENDANT-INTERVENOR 


Court No. 88-09-00726 
MEMORANDUM OPINION AND ORDER 
(Dated June 7, 1990) 


Arnold & Porter (Patrick F.J. Macrory, Esq.), for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (M. Martha 
Ries), for defendents. 

Wigman & Cohen, P.C. (Victor M. Wigman, Ralph C. Patrick, Dorothy H. Patter- 
son), for defendant-intervenor. 

MuscraVE, Judge: Because this case involves confidential business 
information, the present opinion was first issued solely to the par- 
ties involved so that they could identify any confidential informa- 
tion contained herein. The parties have agreed upon which parts of 
the opinion contain confidential information, and those parts have 
accordingly been deleted from this public version of the opinion; the 
public and confidentia! versions have equal and full effect and are 
identical in all other respects. 

Defendant in this action moves (“Motion to Strike” or ‘“Motion”) 
under Rule 12(f) of the CIT Rules to strike three different categories 
of statements or data from plaintiff Suramerica’s Memorandum in 
Support of Plaintiff's Motion for Judgment on the Administrative 
Record (“Memorandum”) and from Plaintiffs Reply Memorandum 
in support thereof (“Reply”) (collectively, the “Memoranda”). Sever- 
al of the portions sought to be struck were the subjects of another 
motion to strike filed earlier in this case by defendant. The portions 
sought to be struck are the following: 
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1. A footnote in Plaintiff's Reply that refers to a footnote in 
Plaintiff's Memorandum, which latter footnote refers to a peri- 
odical article that was allegedly published after the decision of 
the International Trade Commission (“Commission” or “ITC”) 
in = case and is therefore not contained in the administrative 
record; 

2. Several pages, almost in their entirety, of plaintiff's two 
Memoranda containing a discussion of European Communities 
quota information—the defendant contends that the discussion 
consists of “arguments and facts that are not contained in the 
administrative record”; and 

3. Citations in Plaintiff's Memoranda to various documents, 
statements, and phrases allegedly misstated or not stated in 
plaintiff's pre-hearing brief before the Commission. 


A. Category 1.—In footnote 124 of Plaintiff's Memorandum, plain- 
tiff cites to an article from the periodical Metals Week that was pub- 
lished after the Commission’s decision in this matter. In footnote 29 
of Plaintiff's Reply, plaintiff cites, as support for a statement in the 
Reply, to the ITC Staff Report and appends to that citation a “see 
also” citation to plaintiffs initial Memorandum, pages 51-52 and 
notes 123 and 124. In an earlier motion to strike, defendant request- 
ed that the Court strike the Metals Week citation in note 124 of 
plaintiff's initial Memorandum because the article referred to was 
not before the ITC in its deliberations. Defendant now requests that 
note 29 of the Reply be struck as well, because of its reference to 
note 124 of the initial Memorandum. 

Plaintiff concedes that the part of Memorandum note 124 con- 
tested by defendant “mistakenly contains information that is not 
part of the administrative record.” Plaintiffs Memorandum in Op- 
position to Defendant’s Motion to Strike (“Opposition”) at 2, n.2. 

The objectionable citation appears, however, at the end of the sec- 
ond of two independent paragraphs in that footnote; the first (and 
longer) of the two paragraphs contains citations solely to documents 
contained in the administrative record. There appears to be no rea- 
son to strike this unobjectionable material. Therefore, only the sec- 
ond of the two paragraphs in note 124 of the Memorandum will be 
struck from that document. 

The reference in footnote 29 of the Reply Memorandum to note 
124 of the initial Memorandum is, as noted, phrased in a “see also” 
form and immediately follows a citation to the Staff Report con- 
tained in the administrative record. The reference appears in the 
first of two paragraphs in note 29. That paragraph consists of four 
lines, all citations; the following paragraph contains seventeen 
lines, almost all of which are text. Out of the entire twenty-one 
lines of the footnote, then, the sole objectionable part is the phrase 
“n.124” in the citation to the initial Memorandum. Defendant re- 
quests that the entire footnote in the Reply be deleted. 
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In the light of the relatively small portion of the whole footnote 
that the objectionable part represents, it seems unwarranted to 
strike the entire footnote as defendant requests. It is not necessary 
even to decide on that request, however, because of the fact that the 
Court in this order strikes the objectionable portion of note 124 of 
the initial Memorandum. As note 124 is thereby rendered unobjec- 
tionable, so it is unobjectionable to leave the reference to it in note 
29 of the Reply. 

B. Category 2.—In category two of its request, defendant requests 
that two different portions of plaintiffs Memoranda be struck. 
First, defendant seeks to have struck pages 67-69 of plaintiff's ini- 
tial Memorandum, with the exception of a single sentence on page 
68. Defendant asserts that while “[djocuments in the administrative 
record are cited to support some of the arguments and facts”, “in all 
but one case [the sentence mentioned above], only the general sub- 
ject matter is reflected in these [sources cited] and not the stated 
facts.” 

The discussion on those pages is a rebuttal by plaintiff of the alle- 
gation made by the petitioner before the ITC (Southwire Co.) that at 
the time of the events at issue in this action (1988), Venezuela 
(plaintiff's home country) had exceeded its quota for that year of 
non-dutiable rod exports to the European Communities. The ITC 
found that when the quota limits were exceeded, tariffs on EC rod 
imports increased dramatically, and stated, “Reportedly, Venezuela 
has already exceeded the nondutiable quota for 1988.” ITC Final 
Determination, ITC Rec., List 1, Doc. 115 at 16 & n. 44. The Deter- 
mination supports this finding by citing to ‘“Petitioner’s Post Hear- 
ing Brief [before the ITC] at 9-10.” On page 10 of its post-hearing 
brief, the petitioner stated, “Our understanding is that Venezuela 
has already exhausted its quota for 1988 and that the 10% duty is 
already in effect.” ITC Rec., List 1, Doc. 83. The significance of the 
allegation by Southwire is the inference that were the allegation 
true, plaintiff's exports prohibited from the EC by the quota ceiling 
would be diverted as exports to the United States. It appears that 
the ITC conducted no independent investigation of this allegation, 
but simply accepted Southwire’s “understanding”. 

Plaintiff contends on page 66 of its Memorandum that the allega- 
tion was never investigated by the ITC, that the respondents (in- 
cluding plaintiff) had no chance to rebut it, and that it was untrue. 
Plaintiff also reproduces on that page a statement from the dissent 
of Commissioner Brunsdale that the allegation was insufficient to 
support a finding of threat of material injury to domestic industry, 
because “petitioner ha[d] not * * * supported its argument with the 
facts necessary to substantiate its contention * * *.” Plaintiff's 
Memorandum at 66-67, quoting from Final Determination at 56. 

On the pages of its Memorandum objected to by defendant, plain- 
tiff rebuts the allegation that Venezuela had exceeded its EC quota 
and argues that even if it had, plaintiff's sales to the EC would not 








8 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 28, JULY 11, 1990 


decrease. Plaintiff argues on page 68 that there was no basis for 
concluding that its sales would even be subject to the EC duty. 
Plaintiff states on page 69, “Sural [the plaintiff here] would have 
been able to prove, had it been allowed to do so, that the tariff quo- 
ta has not curtailed Sural’s sales to [its major European customer].” 
The citations on the contested pages are to EC Regulations pub- 
lished in the Official Journal of the European Communities and the 
ITC Staff Report. 

The second portion of material in this second category that the 
defendant seeks to have struck is pages 25-26 of Plaintiff's Reply, 
which also deal with the same EC quota issue. As with the corre- 
sponding portion of the Memorandum, defendant seeks to have this 
portion of the Reply struck in its entirety except for a single 
sentence and the citation in footnote 59 to the administrative rec- 
ord. The discussion on pages 25-26 (constituting in all approximate- 
ly one page of text and footnotes) is an abbreviated summary of the 
arguments made by plaintiff in the above-discussed portion of its in- 
itial Memorandum. The footnotes similarly cite to the administra- 
tive record and the EC Official Journal. 

Defendant argues in its Motion to Strike that the “arguments and 
facts” contained in these portions of the Memorandum and Reply 
are not contained in the administrative record. Defendant explains 
in note 2 of its motion that plaintiff sought to submit the informa- 
tion to the ITC in the form of a letter two and a half weeks after the 
deadline had passed for filing documents for the Commission’s con- 
sideration; allegedly, because plaintiff failed to seek a waiver of the 
Commission’s late filing rule, the letter was rejected as untimely 
filed. Defendant states, “Since this information was rejected, we do 
not know to what extent the arguments and information in the 
plaintiff's [Memoranda] duplicate the rejected information.” Motion 
at 4, n.2. Plaintiff argues that the ITC violated its own rules in al- 
lowing Southwire to raise the contested EC allegation for the first 
time in its post-hearing brief, which alleged violation plaintiff 
sought to bring to the Commission’s attention in the letter referred 
to above that was rejected by the Commission. 

An examination of the Commission’s notification of rejection 
reveals that plaintiffs letter was rejected not because of the Com- 
mission’s late filing rules, but because “The Commission’s rules do 
not provide for rebuttal [of post-hearing briefs];” the letter was re- 
turned as “improperly and untimely filed.” Letter of 21 July 1988 
from ITC Secretary, ITC Secretary, ITC Rec. List 1, Doc. 103. The 
plaintiffs letter would thus have been rejected whether or not 
plaintiff had requested a waiver of the Commission’s late filing 
rules. 

The policy of not permitting rebuttals to post-hearing briefs is un- 
derstandable since the Commission’s rules restrict the permissible 
content of post-hearing briefs to “information adduced at the hear- 
ing’’, 19 CFR § 207.24; because no new information is allowed in the 
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post-hearing briefs, there should be no need to rebut them. Howev- 
er, when a party raises in its post-hearing brief information or is- 
sues that were not raised previously at the hearing before the agen- 
cy (and to which the party against whom the new evidence is of- 
fered has consequently had no opportunity to respond) the refusal 
to permit rebuttal by the opposing party has perverse consequences. 

The present case presents such a situation. Plaintiff claims that 
Southwire did not make its allegation concerning Venezuela’s EC 
quota at any time during the agency hearings and before 
Southwire’s post-hearing brief. (This claim is not denied.) In addi- 
tion to its impropriety under the ITC rules, the admission of the al- 
legation for the first time at that late stage necessarily meant that 
plaintiff would require additional time to prepare a rebuttal there- 
to. To apply the rule against rebuttals in these circumstances places 
plaintiff in a “Catch-22” predicament: it is precluded by the agency 
rules from pointing out a violation of those very rules. Additionally, 
there is the very serious problem that the evidence on the record re- 
lied upon by the agency may be erroneous, in addition to being im- 
properly admitted. Clearly, this would contravene the requirement 
that the Commission’s determination be supported by substantial 
evidence on the record and be otherwise in accordance with law; 
were the Court unable to consider plaintiffs refutation of the alle- 
gation, it would be prevented from performing its statutorily man- 
dated function of ensuring that the determination is so supported. 

Also weighing against exclusion of plaintiffs rebuttal information 
is the unfairness inherent in not allowing plaintiff any effective 
means of responding to important allegations against its interests 
made before and relied upon by the ITC. See PPG Industries, Inc. v. 
United States, 13 CIT ——, ——, 708 F. Supp. 1327, 1330, 1332 
(1989); United States v. Morales, 566 F.2d 396, 402 (2d Cir., 1977), 
citing Accardi v. Shaughnessy, 347 U.S. 260, 74 S.Ct. 499, 98 L.Ed. 
681 (1954). In a related context—that of the “exhaustion doc- 
trine”—where evidence not raised before the agency was offered 
(and where the opposing party sought to have the evidence exclud- 
ed) before this Court on review of the agency determination, this 
Court wrote, 


Concomitant with the respect for values of judicial economy 
and “administrative autonomy” inherent in the eee of 
the exhaustion doctrine * * * lies a responsibility for the agen- 
cy * * * to allow a sufficient opportunity to raise issues. Thus, 
in determining whether questions are precluded from consider- 
ation on appeal, the Court will assess the practical ability of a 
a to have its arguments considered by the administrative 

y. 


Al Tech Specialty Steel Corp. v. United States, 11 CIT 372, 377, 661 
F. Supp. 1206, 1210 (1987) (citations omitted); see also American 
Maritime Ass’n v. United States, 766 F.2d 545, 566, n.30 (D.C. Cir. 
1985) (exhaustion should not operate to prevent a reasonable oppor- 
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tunity to object to significant agency action). In refusing to prevent 
the offering party from presenting its evidence before this Court, 
the Court in Al Tech stated that the agency’s scheduling in that 
case made it “exceedingly difficult [for the offering party] to gener- 
ate meaningful commentary” on the issue before the completion of 
the agency’s investigation. 11 CIT at 378, 661 F. Supp. at 1211. 

The same principles require a fortiori that in this case the Court 
refuse to strike plaintiffs information apparently showing a viola- 
tion of agency procedures and casting doubt on the accuracy of at 
least some of the evidence relied upon by the ITC. Unlike the situa- 
tion in which the exhaustion doctrine is typically invoked, where 
the offering party failed before the agency to offer the evidence or 
make the argument in question, in the present case the plaintiff of- 
fered its information to the ITC shortly after the deadline for post- 
hearing briefs, but the ITC refused to consider the information. 
Moreover, plaintiff offered its information not independently, but in 
rebuttal of allegations made by Southwire in its post-hearing brief 
and relied upon by the Commission in its final determination. The 
Court notes that the filing deadline recited by the ITC (in rejecting 
as untimely filed information submitted by various other parties) is 
June 30, 1988, the same date on which the ITC accepted Southwire’s 
Post-hearing Brief. It is thus specious to suggest that plaintiff be pe- 
nalized for not rebutting before that deadline new allegations ac- 
cepted from another party for the first time on that deadline. 

Another persuasive ground for refusing to strike plaintiff's EC re- 
buttal information is plaintiff's argument that defendant in its Mo- 
tion adopts “too narrow a definition of the record for review.” Oppo- 
sition at 4. Plaintiff states that because it presented its EC informa- 
tion in rebuttal to the allegations made on that subject by 
petitioner Southwire, and because Southwire raised those allega- 
tions for the first time in Southwire’s post-hearing brief before the 
ITC, “plaintiffs first and only opportunity to present this informa- 
tion to the Commission necessarily occurred after the Commission’s 
deadline for submission of post-hearing briefs.” Jd. at 4—5. Plaintiff 
further states that it did not believe it was required to request a 
waiver of the Commission’s late filing rules to submit the EC infor- 
mation, because it offered that information not for consideration on 
the merits but “only to show * * * that Southwire’s new informa- 
tion was misleading and rebuttable, and to request that it not be 
considered * * *.” 

In connection with these statements, plaintiff challenges defen- 
dant’s conception of the administrative record. Plaintiff points to 
the statute 19 U.S.C. § 1516a(b\(2AXi) which defines the “record for 
review” as, inter alia, ‘“‘a copy of all information presented to or ob- 
tained by the * * * Commission during the course of the administra- 
tive proceeding * * *.” (Emphasis added.) Plaintiff states that it 
presented the EC quota information to the ITC on 19 July 1988, one 
month prior to the Commission’s final determination, and that al- 
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though the Commission refected the information as untimely filed, 
the information nevertheless was presented to the Commission dur- 
ing the course of the investigation and should therefore be consid- 
ered part of the record for review under the statutory definition. 

Additionally, plaintiff asserts that the information is important 
to this Court’s review of the Commission’s threat determination in 
two respects: first, in that it is evidence tending to show that the 
Commission violated its own procedural regulations by basing its 
threat determination on the last-minute information submitted by 
Southwire without verifying that information or providing plaintiff 
an opportunity for rebuttal; and second, in that it refutes substan- 
tively the Commission’s determination by exposing the falsity of the 
EC information submitted by Southwire and relied upon by the 
Commission in making its affirmative threat-of-injury determina- 
tion. Plaintiff argues that its EC information shows that the Com- 
mission failed to explain adequately the factual basis for the affirm- 
ative threat determination and instead “engaged in speculation and 
conjecture” in relying upon the “misleading and rebuttable” infor- 
mation submitted by Southwire. Opposition at 7, n.11. 

Plaintiff's EC information clearly is germane to this case, particu- 
larly on the issue of the procedural and substantive adequacy of the 
ITC’s threat determination. Relevance and usefulness, alone, how- 
ever, are not sufficient to render the information appropriate for 
consideration by the Court in its deliberations. The crucial question 
is whether the information should be deemed part of the statutorily 
defined “record for review” upon which the Court’s determination 
must be based. The plain language of the statute suggests that it 
should: the information was “presented to” the Commission as re- 
quired by § 1516a(b\(2)(A\i). Plaintiff cites two cases to support its 
argument that this Court has the “authority to supplement the re- 
cord with plaintiff's EC information”: Arkla Exploration Co. v. Tex- 
as Oil & Gas Corp., 744 F.2d 347 (8th Cir. 1984), cert. den’d 469 U.S. 
1158 (1985), and Floral Trade Council of Davis, Cal. v. United 
States, CIT, Slip Op. 89-48 (April 17, 1989). Opposition at 5, n.8. 

In Arkla, the U.S. District Court for the Western District of Ar- 
kansas, reviewing a determination of the Secretary of the Interior, 
considered in its deliberations information concerning a certain 
map that was not included in the administrative record compiled by 
the agency and that no longer existed by the time the case reached 
the district court. The Eighth Circuit Court of Appeals upheld the 
district court’s consideration at trial of evidence relating to the 
map. The Court of Appeals noted that “when a court reviews agen- 
cy action, it may not consider evidence outside the administrative 
record for the purpose of substituting its judgment for that of the 
agency.” But the Court stated, “that did not occur here[, because 
t]he district court admitted and used supplementary evidence only 
to explain the record and to determine the adequacy of the proce- 
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dures followed and the facts considered by the Secretary in reach- 
ing his decision.” Jd. at 357. 

Unlike the situation in Ark/a, involving complicated scientific/ge- 
ologic questions and thus necessitating recourse to the additional 
information to “explain the record”, the EC information submitted 
by Southwire its post-hearing ITC brief and by plaintiff here is not 
unusually complex or difficult to understand. But the Eighth Cir- 
cuit stated that the contested evidence was properly considered by 
the district court in Arkia also to “determine the adequacy of the 
procedures followed and the facts found” by the agency. The EC in- 
formation submitted by plaintiff in this case clearly serves these 
latter functions and thus does not represent simply an extraneous 
basis upon which this Court can substitute its judgment for that of 
the agency. 

In Floral Trade Council, the agency determination under review 
referred to a certain document and to the entire records of several 
previous proceedings, but neither the document nor the previous 
records were included in the administrative record submitted to the 
Court for review. After the Court permitted the private plaintiff to 
present a list of documents for inclusion in supplement of the sub- 
mitted record, and invited the government to respond with any ob- 
jections it might have on relevancy grounds, the government in- 
stead responded by arguing that the record originally submitted to 
the Court mistakenly referred to the excluded documents, that 
those documents were not really considered by the agency after all, 
and they they should therefore not be added to the record before 
the Court. The government added that in any event “the court may 
not determine ‘on its own’ the composition of the administrative 
record”. Slip Op. at 3. 

The Court rejected the government’s objections. However, in this 
version of the case cited by plaintiff, the Court did not expressly ad- 
mit the additional documents; rather it stated “[T]he court finds no 
reason to preclude the plaintiff from at least explaining to the court 
why it believes the agency erred based on the proposed record.” (Em- 
phasis added.) Moreover, unlike that in Floral Trade Council, the 
administrative record in the present case does not expressly refer to 
the material that plaintiff seeks to add to the record, although the 
record does show that the agency considered -and relied upon—the 
EC allegations submitted by Southwire which plaintiff seeks—and 
sought—to rebut with the information at issue here. 

In a different order on the matter, the Court in Floral Trade 
Council made the following pronouncement concerning the nature 
of the administrative record in this type of case: 


Contrary to the position of defendant, the record is not limit- 
ed to documents “relied on or used” by the agency * * *. That 
is, the agency cannot ignore relevant information which is 
before it, and the reviewing court must be in a position to deter- 
mine if it had done so * * *. [TJhose documents at the agency 
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which become sufficiently interwined with the relevant inquiry 
are part of the record, no matter how or when they arrived at 
the agency. 


709 F. Supp. 229, 230 (1989). 

The crucial factor for purposes of the present case is the express 
language of 19 U.S.C. § 1516a(bX2XA) defining the administrative 
record for review as “all information presented to or obtained by the 
[agency] during the course of the administrative proceeding * * *.” 
There is stated no requirement that the information have been ac- 
cepted or utilized by the agency, and this Court should not insert 
such a requirement into the statute where Congress did not. 

In any event, common sense dictates the contrary. In performing 
its task of determining whether the agency’s determination is sup- 
ported by substantial evidence on the record, it is necessary and 
quite appropriate for the Court to examine evidence submitted to 
the agency in rebuttal to corresponding information from a party 
opponent on which the agency (at least in part) expressly based the 
determination the Court is to review. Because of its relevance, then, 
and because it clearly was presented to the agency, there is no per- 
suasive basis upon which the EC information should be struck from 
the pleadings. 

C. Category 3.—In this final category, defendant seeks to have 
struck various “information and arguments” allegedly “based upon 
documents that were not part of the administrative record”. These 
items, in turn, fall into two sub-categories. 

First, defendant seeks to require plaintiff to change the citations 
for five items of information contained in Plaintiffs Memorandum. 
The documents were referred to in plaintiffs pre-hearing brief 
before the ITC but were not put on the administrative record. Con- 
sequently, defendant requests that the Court delete from Plaintiff's 
Memorandum the citations to these documents and substitute 
therefor citations to the respective pages of the administrative 
record. 

An examination of the Memorandum reveals, however, that the 
citations at issue do include page and footnote citations to plaintiff's 
pre-hearing brief on the administrative record in precisely the same 
form used by defendant in its motion under review here. After each 
of the five contested citations in the plaintiffs Memorandum and 
Reply, there appear the phrase, “cited in Preconference Brief 
[before the ITC] of Sural, C.A., ITC R. list 2, [Doc.] 10” and the re- 
spective page numbers on which the particular documents are cited. 
This is exactly the same citation form that defendant seeks in re- 
questing that the citations to the documents be “stricken and re- 
placed with citations to plaintiffs’ Pre-hearing Brief before the Com- 
mission (ITC R., List 2, Doc. 10).”” Motion at 6. 

It is not clear to the Court whether defendant simply overlooked 
the fact that the citations it seeks are already present in the chal- 
lenged pleadings (a puzzling prospect since defendant called the 
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Court’s attention to the particular page and footnote numbers), or 
whether it recognizes this fact, but wishes to have the other por- 
tions of the citations struck nevertheless. Whatever the explana- 
tion, the presence in the portion of pleadings at issue of proper cita- 
tions to the administrative record renders that portion proper, and 
the Court will therefore expend no further time on this part of de- 
fendant’s motion. 

Next, defendant seeks to have struck from the Memorandum por- 
tions of two sentences and a third sentence in its entirety, because 
the two portions and the third sentence allegedly are not contained 
in the administrative record. 

(a) On page 11 of Plaintiff's Memorandum, plaintiff quotes from a 
newspaper article as follows: 


Southwire’s plant manager proclaimed that this record per- 
formance “was mirrored in the performance of the Kentucky 
[EC] rod and cable mill * * * [which] made a significant impact 
on the company’s record-breaking revenues and earnings.” 


(Bracketed parts in Plaintiff's Memorandum.) Defendant states that 
this quotation was also included in plaintiff's pre-hearing brief 
before the ITC except for the bracketed part “[EC]’ added in the 
Memorandum before this Court. Defendant argues that the bracket- 
ed part [ ] Motion at 7, n.9. On this basis, defendant re- 
quests that the bracketed phrase “[EC]’ be struck from Plaintiff's 
Memorandum. Motion at 7. 

Plaintiff responds that the administrative record shows that the 
Kentucky mill was an EC rod mill. Plaintiff points to the state- 
ments by [ ] Opposition at 9. Plaintiff argues that there- 
fore “more than 99% of Southwire’s production at its Kentucky rod 
mill during 1987—when Southwire had its highest earnings— 

] that “this mill is thus aptly described as an “EC” rod 
mill, and that inclusion of that term in plaintiff's initial Memoran- 
dum was not improper.” Jd. 

A mill more than [ ] of whose production is devoted to EC rod 
may fairly be described as an “EC rod mill”. This conclusion does 
not require elaboration. For purposes of defendant’s motion to 
strike as presented here, the only question regarding the quoted ar- 
ticle is whether it corresponds to information on the agency record. 
In the light of the statements [ ] it strains credulity to 
argue that the record contains no information supporting a charac- 
terization of that plant as an “EC rod mill”. The Court can not be 
detained by such an argument. 

(b) In note 23 on page 15 of its Memorandum, quoting from a Bus- 
iness Week article, plaintiff states that in June 1988, “Alcoa reaf- 
firmed its goal to produce primarily ‘the products with the highest 
profit margins such as the sheet used in cans.’” Defendant states 
that in plaintiff's pre-hearing brief before the ITC, plaintiff used the 
word “emphasize”, instead of the phrase “produce primarily” con- 
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tained in Plaintiffs Memorandum before this Court. Defendant con- 
tends that because the Business Week article itself is not on the ad- 
ministrative record, the Court should strike from the Memorandum 
the phrase “produce primarily” and substitute therefor the word 
“emphasize”. 

There is no difference between these two phrases that is of any 
significance for purposes of this action; in the context of all the 
pleadings and evidence, they are interchangeable in the contested 
sentence. The Court is not warranted in dwelling longer on any con- 
trary argument than to state that such cavils will not further delay 
a consideration of the merits of this action. 

(c) Defendant’s final objection is to a sentence on page 58 of its 
plaintiffs Memorandum that states, 


As Southwire’s 1987 SEC Registration Statement confirmed, 
U.S. demand for EC rod outstripped U.S. supply. 


Defendant notes that this excerpt is not contained in plaintiffs pre- 
hearing brief before the ITC, which instead states, 


Indeed, in an October 1987 filing with the SEC, Southwire 
stated that “[djemand for most of [Southwire’s] rod, wire and 
cable products exceed[ed] [Southwire’s] production capacity. 


Motion at 7-8. Defendant argues that because the statement before 
the ITC refers only to the U.S. demand for Southwire’s rod and not 
for all EC rod, plaintiff's reference in its Memorandum to “U.S. de- 
mand for EC rod” (the inference being all EC rod), “reflects infor- 
mation from the SEC statement that is not on the administrative 
record”, and that therefore the entire sentence from page 58 of the 
Memorandum should be struck. Jd. 

In response, plaintiff points out that in the excerpt from its Mem- 
orandum it states that Southwire’s SEC statement Confirms its alle- 
gation concerning total U.S. demand for and supply of EC rod, not 
that the statement is the basis for the allegation. Plaintiff notes 
that in its Memorandum it cites to other portions of the administra- 
tive record which allegedly show that “U.S. producers do not have 
the capacity to supply” companies wanting to purchase EC rod.” [sic] 
Opposition at 12. Plaintiff continues that “because Southwire is one 
of the largest U.S. producers of EC rod, Southwire’s condition is in- 
dicative of the domestic industry as a whole.” Plaintiff thus argues 
that these facts constitute a sufficient basis, on the record, to sup- 
port its allegations about the U.S. industry as a whole, and that its 
reference in the Memorandum to the SEC statement concerning 
Southwire’s situation, as confirming those allegations, is proper 
even though the record does not contain information from the SEC 
statement that would alone constitute a basis for the allegation. 

While Southwire is a major United States producer of EC rod, it 
is not clear that its share of the domestic market is such that data 
concerning the company’s operations can be the basis for extrapola- 
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tions about the national industry as a whole. This does not mean, 
however, that the record contains no evidence tending to show that 
domestic manufacturers of EC rod as a whole were unable to meet 
the demand for that product in the relevant time period. It appears 
that the record does contain such evidence, and it is therefore not 
improper for plaintiff to refer to the data in Southwire’s EC filing 
as confirming that alleged fact. 

The relevant evidence was before the agency. It is for the Court to 
decide whether that evidence proves the existence of the excess in 
domestic demand alleged by plaintiff, and whether the evidence as 
a whole is “substantial” enough to support the challenged final de- 
termination. There is therefore no reason to modify the sentence on 
page 58 of Plaintiff's Memorandum by replacing the letters “U.S.” 
with the word “Southwire’s”’. 

D. Summary.—From the foregoing inquiry, the Court concludes 
that the second paragraph of footnote 124 of plaintiffs original 
Memorandum before this Court must be struck because of its reli- 
ance on the periodical article that was not before the ITC. In curing 
the defect in footnote 124, this modification will also obviate any 
need to modify the reference to that note in footnote 29 of Plain- 
tiffs Reply Memorandum. None of the other requested modifica- 
tions are warranted, and they therefore are denied. 


(Slip Op. 90-56) 


Oxp Repusiic InsuRANCE Co., PLAINTIFF v. UNITED STATES, DEFENDANT AND 
Op Repusiic INSURANCE Co., PLAINTIFF v. AMERICAN AIR PARCEL For- 
WARDING Co., LTp., DEFENDANT 


Court No. 83-10-01525 
[Motion for attorney’s fees denied; motion to transfer denied; motion to dismiss 
granted.]} 
(Decided June 11, 1990) 


Wayne Jarvis, Ltd. (Wayne Jarvis) for plaintiff. 

S. David Harrison for defendant. 

DiCarLo, Judge: Old Republic Insurance Co. moves pursuant to 
Rule 68(a) of the Rules of this Court for attorneys fees and other ex- 
penses against American Air Parcel (AAP). AAP cross-moves to dis- 
miss for lack of jurisdiction. Subsequent to filing its motion under 
Rule 68a), Old Republic moved pursuant to 28 U.S.C. § 1631 to 
transfer this action to the United States District Court for the East- 
ern District of Michigan. 

The Court finds that Old Republic has not met its burden of es- 
tablishing jurisdiction. The motion for attorney’s fees and expenses 
and me motion to transfer are denied. The motion to dismiss is 
granted. 
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BACKGROUND 


Old Republic is the surety and American Air Parcel is the princi- 
pal on seventeen import bonds covering merchandise imported by 
AAP. AAP had sought protection from its creditors under the bank- 
ruptcy laws. see In re American Air Parcel Forwarding Co., No. 
3-81-01913 (Bankr. N.D. Cal. Sept. 28, 1981). Shortly thereafter, 
Customs retroactively reliquidated entries of the merchandise pur- 
suant to Treasury Ruling CLA-2-CO:R:CV:V 542643 TLL, TAA 
#40 (Oct. 19, 1981) (unpublished). Old Republic paid the duties re- 
quired to file a protest and instituted an action contesting the reli- 
quidation and the validity of the ruling. 

Old Republic sought the joinder of AAP in order to assert a cross- 
claim for indemnification. After AAP refused to join the action vol- 
untarily, the court ordered it joined as a party plaintiff. When AAP 
did not comply with the joinder order, the court involuntarily 
joined it as a party defendant. 

In a separate action, the Federal Circuit reversed the contested 
Treasury Ruling. See E.C. McAfee Co. v. United States, 6 Fed. Cir. 
(T) 92, 842 F.2d 314 (1988). As a result, Old Republic’s action 
against Customs was settled and dismissed before completion of dis- 
covery and Old Republic was reimbursed $497,353.26 in deposited 
duties. The court then dismissed Old Republic’s action for indemni- 
fication against AAP. 

Old Republic now moves for attorney’s fees and other expenses in 
the amount of $352,150.63 from AAP. Old Republic states no feder- 
al-law basis for this claim, but argues that it is supported by gener- 
al principles of suretyship and indemnification and on an alleged 
oral agreement that AAP would reimburse it for legal costs in- 
curred in pursuing the action. Old Republic also maintains that 
AAP is to receive monies from Customs in settlement of other ac- 
tions following McAfee, from which AAP could pay the claimed fees 
and expenses. 

The list of expenses accompanying Old Republic’s petition did not 
include a schedule showing the nature of many of the services ren- 
dered, a breakdown of time spent on the action against the govern- 
ment, an explanation of the fees charged for particular services or 
proceedings, or the hours spent on individual proceedings. The peti- 
tion only contained invoices billed to Old Republic with a general 
description of the work done, total hours worked, billing rate, and 
total sum charged. Most of the time was billed at a flat rate of $200 
per hour until September 1987 when the rate increased to $250 per 
hour. Between 1983, when it commenced the action against the gov- 
ernment, and 1988, when the action was settled, a substantial 
amount of Old Republic’s expenses was incurred in its attempt to 
join AAP as a party to the action or on other motions unrelated to 
the claim against the government. 
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During a telephone conference held after submission of the briefs, 
the Court requested additional briefs on issues which the parties 
had not addressed or had inadequately addressed. These issues fell 
generally into four categories: jurisdiction, choice of law, merits of 
the claim for fees and expenses, and calculation of the quantum of 
the recovery. 

On the question of jurisdiction, the Court directed the parties to 
address the following questions: (1) whether 19 U.S.C. § 1583 pro- 
vides a statutory basis for jurisdiction over the claim for fees and 
expenses as a cross-claim, counterclaim, or third-party action flow- 
ing from the underlying indemnification action; (2) assuming the 
present alignment of the parties prevents bringing an action under 
19 U.S.C. § 1583, whether the Court can realign the parties in order 
to take jurisdiction; and (3) whether the claim for fees and expenses 
meets the requirements for exercising ancillary or pendent 
jurisdiction. 

The parties concurred that the agreement was made in Illinois, 
which has other important contacts to the claim. As they had not 
addressed the issue previously, the Court requested the parties brief 
the question of the choice of state law to be applied. 

Assuming Illinois law applies, the Court expressed doubt that Old 
Republic was entitled to fees and expenses under the decision of the 
Illinois Supreme Court in Kerns v. Engelke, 76 Ill. 2d 154, 28 Ill. 
Dec. 500, 390 N.E.2d 859 (1979), and the Illinois Court of Appeals in 
Montgomery Ward & Co. v. Wetzel, 98 Ill. App. 3d 243, 53 Ill. Dec. 
366, 423 N.E.2d 1170 (1981). The Court directed the parties to brief 
the following questions on the merits of the claim: (1) whether IIli- 
nois permits an implied right of recovery for attorneys’ fees in the 
absence of a contract or a statute; (2) whether Illinois permits recov- 
ery of attorneys’ fees on the basis of an oral agreement; (3) assum- 
ing the enforceability of oral agreements, whether an affidavit sub- 
mitted by Old Republic adequately establishes the existence of the 
agreement to pay attorneys’ fees. 

Regarding the quantum of the claim, the Court asked the parties 
to brief the following questions: (1) whether the award should be 
limited to those fees and expenses incurred in prosecuting the ac- 
tion against the government; (2) whether the quantum of the award 
should also include fees and expenses incurred in the action to join 
AAP and the action for fees and expenses; (3) whether the claim of 
$352,150.63 is reasonable given that there was only limited discov- 
ery in the action against the government, the action never went to 
trial, the claim was settled for $497,353.26, and a substantial 
amount of time was spent in seeking joinder of AAP; (4) whether it 
was reasonable for Old Republic to continue to incur liability for 
fees and expenses in the action for indemnification when AAP was 
bankrupt and the possibility of recovery was negligible; and (5) 
whether it is reasonable for an individual practitioner to bill at a 
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flat rate of $200 or $250 per hour for work that could be done by a 
paralegal or less experienced attorney. 

The Court followed Old Republic’s suggestion to divide the brief- 
ing schedule into three parts; first the question of jurisdiction, next 
the merits and choice of law, and finally the quantum of recovery. 
Old Republic requested 45 days to submit its first brief. After filing 
a motion for extension of time to file its jurisdictional brief, Old Re- 
public filed a motion under 28 U.S.C. § 1631 to transfer the action 
to the United States District Court for the Eastern District of Michi- 
gan. In its motion, Old Republic stated that transfer was appropri- 
ate in order to have its claim adjudicated by a court of ‘“unquestion- 
able jurisdiction.” 

During a telephone conference following submission of the motion 
to transfer, the Court told the parties that 28 U.S.C. § 1631 requires 
the Court to make a finding that it lacks jurisdiction in order to 
transfer an action and it would not transfer on the basis of “doubt- 
ful” jurisdiction. Notwithstanding the Court’s request for further 
briefing, Old Republic declined to file any additional briefs on the 
question of jurisdiction. The only additional information it provided 
was citations to two decisions of the Court of International Trade 
pertaining to ancillary and pendent jurisdiction. 


DISCUSSION 


I. Jurisdiction: 

The question presented is whether the Court has jurisdiction over 
a claim by a surety against its principal for attorneys’ fees and ex- 
penses incurred by the surety in its action against the government 
which terminated in a settlement in the surety’s favor and the sure- 
ty’s efforts to join the principal to the main suit. 

As AAP has challenged jurisdiction, Old Republic has the burden 
of establishing jurisdiction. McNutt v. General Motors Acceptance 
Corp., 298 U.S. 178, 189 (1936); Reynolds v. Army and Air Force Ex- 
change Serv., 846 F.2d 746, 748 (Fed. Cir. 1988). Where this burden 
has not been met, dismissal is appropriate. Wallach v. City of 
Pagedale, 376 F.2d 671, 675 (8th Cir. 1967). 


A. Op RepusLic’s ARGUMENTS FOR JURISDICTION 


Old Republic moves pursuant to Rule 68(a) of the Rules of this 
Court without alleging a statutory basis for jurisdiction. AAP ar- 
gues that the Court lacks jurisdiction over this claim because it fails 
to meet the jurisdictional requirements of 28 U.S.C. §§ 1581-84. In 
reply, Old Republic did not address AAP’s contention that there is 
no statutory basis for jurisdiction. Rather, Old Republic argues that 
the question of jurisdiction was disposed of by a joinder order issued 
by the court on April 19, 1985, and states that AAP waived jurisdic- 
tion on some counts in its answer to the complaint. 
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1. Rule 68(a) of the Rules of this Court: 


Rule 68(a) of the Rules of this Court provides that the Court of In- 
ternational Trade may award attorneys fees “where authorized by 
law.” Rule 68(a) does not provide an independent basis of jurisdic- 
tion because the jurisdiction of the Court may not be expanded 
through its rules. United Mine Workers of Am. v. Gibbs, 383 U.S. 
715, 725 n.13 (1966); United States v. Torch Mfg., 62 CCPA 41, 43, 
C.A.D. 1143, 509 F.2d 1187, 1189 (1975); Rhone Poulenc v. United 
States, 12 CIT ——, 694 F. Supp. 1579, 1581 (1988), rev’d on other 
grounds, 880 F.2d 401 (Fed. Cir. 1989). 


2. The Joinder Order: 

Old Republic argues that the joinder order of April 19, 1985 is- 
sued by another judge of the court states that the court has jurisdic- 
tion over indemnification claims against AAP and that indemnifica- 
tion includes fees and expenses. Old Republic contends this joinder 
order is conclusive on the question of jurisdiction and is the law of 
the case. 

The order states that the joinder of AAP under Rule 19(a) of the 
Rules of this Court “will not deprive this Court of jurisdiction * * * 
[and] will allow plaintiff Old Republic Insurance Company to assert 
a claim in the nature of indemnification * * *.” A court cannot con- 
fer jurisdiction upon itself where jurisdiction does not otherwise ex- 
ist. See Snyder v. Harris, 394 U.S. 332, 341-42 (1968), reh’g denied, 
394 U.S. 1025 (1969) (the Constitution vests the power to expand ju- 
risdiction in Congress, not the federal courts). Furthermore, as the 
order does not mention fees and expenses, the court did not rule on 
that question. The order only referred to jurisdiction over Old Re- 
public’s claim against AAP for indemnification of duties. 


3. Waiver of Jurisdiction: 

Old Republic argues that AAP waived jurisdiction on some counts 
in its answer to the complaint by not responding to paragraph 3 in 
counts 2-17, which alleged the “Court has ancillary jurisdiction 
over this action for reimbursement.” A party, however, cannot 
waive subject-matter jurisdiction. See Schering Corp. v. United 
States, 67 CCPA 83, 88, C.A.D. 1250, 626 F.2d 162, 167 (1980); Rule 
12(h\(3) of the Rules of this Court. 


4. Ancillary and Pendent Jurisdiction: 


The parties did not address whether the Court could exercise an- 
cillary or pendent jurisdiction absent a statutory basis for jurisdic- 
tion. Old Republic’s only response to the Court’s request for briefs 
on this issue was to cite United States v. Tabor, 9 CIT 233, 608 F. 
Supp. 658 (1985) and United States v. Gold Mountain Coffee, Lid., 8 
CIT 247, 597 F. Supp. 510, reh’g denied, 8 CIT 336, 601 F. Supp. 212 
(1984). While these cases concern the question of deciding collateral 
federal claims involving government forfeiture actions where exclu- 
sive jurisdiction is in the district courts, Tabor and Gold Mountain 
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Coffee are the only decisions of the Court of International Trade to 
discuss ancillary and pendent jurisdiction. Although Old Republic 
suggests that the Court should follow these decisions, it has not 
shown that its claim meets any of the criteria they state for deter- 
mining the appropriateness of adjudicating ancillary and pendent 
claims. 

Ancillary and pendent jurisdiction are closely related concepts. 
See Aldinger v. Howard, 427 U.S. 1, 13 (1976). Pendent jurisdiction 
concerns the adjudication of a plaintiff's state claims appended to a 
federal cause of action. Owen Equip. and Erection Co. v. Kroger, 437 
U.S. 365, 370 (1978) (Kroger). Ancillary jurisdiction “is generally un- 
derstood as jurisdiction over those matters that are incidental to 
the primary claims in a case.” Sederquist v. Court, 861 F.2d 554, 557 
(9th Cir. 1988); 13 C. Wright, A. Miller & E. Cooper, Federal Prac- 
tice and Procedure, § 3523, at 82 (1984). It usually “involves claims 
by a defending party haled into court against his will, or by another 
person whose rights might be irretrievably lost unless he could as- 
sert them in an ongoing action in a federal court.” Kroger, 437 U.S. 
at 376. 

With respect to pendent jurisdiction, the Supreme Court has stat- 
ed that the 

state and federal claims must derive from a common nucleus of 
operative fact. But if, considered without regard to their federal 
or state character, a plaintiff's claims are such that he would 
ordinarily be expected to try them all in one judicial proceed- 
ing, then, assuming substantiality of the federal issues, there is 
power in federal courts to hear the whole. 


United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 725 (1966) 
(Gibbs). The Tabor court noted that the connection between the 
main proceedings and the pendent claim must be such that the ex- 
ercise of pendent jurisdiction is necessary “to the just resolution of 
the main proceeding.” Tabor, 9 CIT at 237, 608 F. Supp. at 662. 

As with pendent jurisdiction, the power to exercise ancillary ju- 
risdiction also requires, inter alia, a close nexus between the ancili- 
lary matter and the primary claim. Kroger, 437 U.S. at 376. Gold 
Mountain Coffee stated that ancillary jurisdiction should attach 
when four criteria are satisfied: 


(1) the ancillary matter arises from the same transaction that is 
the basis of the main proceeding, or arises during the course of 
the main matter, or is an integral part of the main matter; (2) 
the ancillary matter can be determined without a substantial 
new fact finding proceeding; (3) determination of the ancillary 
matter will not deprive a party of a substantial procedural or 
substantive right; and (4) the ancillary matter must be resolved 
to protect the integrity of the main proceeding or to insure that 
disposition of the main proceeding will not be frustrated. 
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Gold Mountain Coffee, 8 CIT at 249, 597 F. Supp. at 514 (citing Mor- 
row v. District of Columbia, 417 F.2d 728, 740 (D.C. Cir. 1969)). 

Old Republic’s motion for fees and expenses raises questions of 
fact not involved in the underlying claim, which pertain to the exis- 
tence of an oral agreement between Old Republic and AAP to pay 
attorneys’ fees and the quantum of an award. Considering that the 
Court conducted no fact-finding proceeding in the claim against the 
government, resolution of these additional questions would require 
an extensive new fact-finding proceeding. 

Furthermore, the claim for fees and expenses is not necessary for 
the just resolution of the main proceedings against the government, 
or to preserve their integrity, or ensure that their disposition is not 
frustrated. Those proceedings have already been settled and dis- 
missed prior to the completion of discovery and a trial. It may be 
appropriate under these circumstances, for the court to dismiss any 
ancillary and pendent claims. See, e.g., Gibbs, 383 U.S. at 726 (if the 
federal claims are dismissed before trial, the state claims should al- 
so be dismissed); American Nat’l Bank and Trust Co. of Chicago v. 
Bailey, 750 F.2d 577, 581 (7th Cir. 1984), cert. denied sub nom. Chi- 
cago Inv. Corp. v. American Nat’l Bank & Trust Co. of Chicago, 471 
U.S. 1100 (1985); Waste Systems, Inc. v. Clean Land Air Water Corp., 
683 F.2d 927, 931 (5th Cir. 1982); Federman v. Empire Fire & 
Marine Ins. Co., 597 F.2d 798, 811 (2d Cir. 1979). But see Nishimatsu 
Constr. Co. v. Houston Nat’l Bank, 515 F.2d 1200, 1204 n.2 (5th Cir. 
1975) (jurisdiction over an ancillary claim is not lost when the prin- 
cipal claim has been settled or dismissed on its merits); Penn- 
sylvania R.R. Co. v. Erie Ave. Warehouse Co., 302 F.2d 843, 846 (3d 
Cir. 1962). 

It is also uncertain whether there is a sufficient connection be- 
tween the main proceedings against the government and Old Re- 
public’s claim for fees and expenses which rests in part on an al- 
leged oral agreement between itself and AAP. According to Old Re- 
public, AAP would be liable whether or not Old Republic had won 
its action against the government. See Kroger, 437 U.S. at 376 (since 
third-party’s tort liability did not depend on liability of defendant in 
the main federal claim, the tort claim was not ancillary to main 
proceedings). 

As doctrines of discretion, pendent and ancillary jurisdiction need 
not be exercised in every case where the trial court finds it has the 
power to do so. Gibbs, 383 U.S. at 726; Giardono v. Jones, 867 F.2d 
409, 414 (7th Cir. 1989); Birmingham Fire Ins. Co. of Pa. v. Wine- 
gardner and Hammons, Inc., 714 F.2d 548, 550-51 (5th Cir. 1983); 
Blake v. Pallan, 554 F.2d 947, 958 (9th Cir. 1977). It may be appro- 
priate for this Court to take ancillary or pendent jurisdiction over a 
motion for attorney’s fees based on state-law. Here, however, Old 
Republic has made little effort to show that this Court should exer- 
cise ancillary or pendent jurisdiction over its claim. Accordingly, in 
the exercise of its discretion and on the record in this case, the 
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Court declines to take ancillary or pendent jurisdiction over this 
claim. 


B. THe Court’s STATUTORY JURISDICTION 


The jurisdiction of the Court of International Trade is set forth in 
28 U.S.C. § § 1581-84. There is no jurisdiction over Old Republic’s 
claim under sections 1581-82, which apply only when the govern- 
ment is a party, or under section 1584, which governs enforcement 
of sanctions for violating administrative protective orders under the 
United States/Canada Free Trade Agreement. The remaining sec- 
tion, 28 U.S.C. § 1583, provides: 


In any civil action in the Court of International Trade, the 
court shall have exclusive jurisdiction to render judgment upon 
any counterclaim, cross-claim, or third-party action of any par- 
ty, if (1) such claim or action involves the imported merchan- 
dise that is the subject matter of such civil action, or (2) such 
claim or action is to recover upon a bond or customs duties re- 
lating to such merchandise. 


28 U.S.C. § 1583 (1988). 

AAP first raised the issue of jurisdiction under section 1583 when 
it argued in its brief that the provision is inapplicable because Old 
Republic’s claim for fees and expenses is unrelated to the merchan- 
dise, and is not to recover on a bond or customs duties. AAP also as- 
serted that, because of the alignment of the parties, Old Republic’s 
claim is not a cross-claim, counterclaim, or third-party action. Dur- 
ing the first telephone conference, the Court asked the parties 
whether it could realign AAP to permit Old Republic to assert a 
cross-claim under the provision. 

Old Republic has not addressed AAP’s contentions or the Court’s 
questions although it was given ample opportunity to do so. While 
jurisdiction under 28 U.S.C. § 1583 may be appropriate in similar 
actions for fees and expenses, Old Republic has not alleged jurisdic- 
tion under this provision. Therefore, the Court will not address the 
issue. 

The Court finds that Old Republic has not met its burden of es- 
tablishing jurisdiction and that dismissal is appropriate. 


II. Motion To TRANSFER 


Section 1631 of Title 28 governs transfer for lack of jurisdiction. 
It provides in pertinent part: 


Whenever a civil action is filed in a court * * * and that court 
finds that there is a want of jurisdiction, the court shali, if it is 
in the interest of justice, transfer such action * * * to any other 
such court in which the action * * * could have been brought at 
the time it was filed * * *. 


28 U.S.C. § 1631 (1988). 
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Old Republic has not compiled with the Court’s request that it re- 
spond to AAP’s arguments contesting jurisdiction and brief the ju- 
risdictional questions raised by the Court. Although Old Republic 
has failed to meet its burden of establishing jurisdiction, the Court 
has not ruled that it lacks jurisdiction over this type of claim for 
fees and expenses. Since Old Republic may institute an action in 
district court or state court, denial of the motion to transfer will not 
deprive it of a forum. Under these circumstances, the Court finds 
that transfer of this action is not in the interest of justice and the 
motion is, accordingly, denied. 


CONCLUSION 


The Court finds that on the record and pleadings in this case, Old 
Republic has not met its burden to establish jurisdiction and that 
dismissal is appropriate. The Court is also of the opinion that trans- 
fer of this action under 28 U.S.C. § 1631 is not in the interest of jus- 
tice. The Court dismisses this action and denies Old Republic’s mo- 
tion to transfer. 





(Slip Op. 90-57) 


ForRMER EMPLOYEES OF R.L.D. Dress Co., PLAINTIFF v. U.S. SECRETARY OF 
LABOR, DEFENDANT 


Court No. 89-08-00490 
[Judgment for the Defendant.] 
(Decided June 14, 1990) 


Mary Bell, pro se, for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice, (M. 
Martha Ries); United States Department of Labor (Scott Glabman), for defendant. 


DiCar.o, Judge: Former employees of R.L.D. Dress Co. move pur- 
suant to Rule 56.1 of the Rules of this Court to challenge the deci- 
sion of the Secretary of Labor denying certification for trade adjust- 
ment assistance benefits under 19 U.S.C. § 2272 (1988). This Court 
has jurisdiction under 19 U.S.C. § 2395 (1988) and 28 U.S.C. 
§ 1581(d\(1) (1988). 


DISCUSSION 


Trade adjustment assistance is available to workers separated 
from employment when the Secretary of Labor determines, inter 
alia, 

that increases of imports of articles like or directly competitive 
with articles produced by such workers’ firm or an appropriate 
subdivision thereof contributed importantly to such total or 
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partial separation, or threat thereof, and to such decline in 
sales or production. 


19 U.S.C. § 2272(a\3) (1988). Labor denied the plaintiffs’ petition for 
trade adjustment benefits because they did not satisfy this 
requirement. 

The statute provides that “contributed importantly” means “a 
cause which is important but not necessarily more important than 
any other cause.” 19 U.S.C. § 2272(b\(1) (1988). This provision re- 
quires a causal nexus between increased imports and the workers’ 
separation. Retail Clerks Int’l Union v. Donovan, 10 CIT 308, 311 
(1986). A causal nexus exits when there is a “direct and substantial 
relationship between increased imports and a decline in sales and 
production.” Estate of Finkle v. Donovan, 9 CIT 374, 382, 614 F. 
Supp. 1245, 1251 (1985). 

The record shows that during the period under investigation 
R.L.D. had only one customer. When questioned by Labor, that cus- 
tomer reported no increase in its purchases of foreign merchandise 
and an overall increase in its purchases of domestically produced 
goods. See R. 25. Information in the confidential record indicates a 
specific reason why R.L.D. was unable to meet the prices charged by 
its domestic competition. See Conf. R. 33. 

Plaintiffs assert that foreign competition forced R.L.D.’s customer 
to seek less expensive sources of women’s clothing and caused 
R.L.D. to close its operation. In support of this assertion, plaintiffs 
submitted documents showing that between 1980 and 1988 apparel 
imports increased from 30% to 60% of all garments sold in the 
United States. Plaintiffs’ Brief, Attachment 1. According to the 
plaintiffs, imported garments are sold in the United States at prices 
the domestic industry cannot meet. In addition, the number of pro- 
duction workers making dresses in the women’s garment industry 
decreased from approximately 183 thousand in 1973 to approxi- 
mately 67 thousand in 1988. Plaintiffs’ Brief, Attachment 2. 

Labor’s investigation was limited to the period between 1986 and 
June 1988. R. 24-25. In Paden v. United States Dep’t of Labor, 562 
F.2d 470 (7th Cir. 1977), the court upheld Labor’s practice of only 
considering the effect of imports entered during the year of separa- 
tion and the immediately preceding year. This practice diminishes 
the “consideration of factors which, while affecting employment, 
are not within coverage of the act.” Jd. at 473. Accord Smith v. 
Rock, 12 CIT ——, 698 F. Supp. 938, 942 (1988). Consquently, Labor 
need not have considered the general downturn in the women’s gar- 
ment industry over the past decade. 

Inexpensive foreign manufactured dresses may have forced do- 
mestic producers to lower their prices in order to remain competi- 
tive. The plaintiffs’ separations from R.L.D. appear, however, to 
have been the result of R.L.D.’s inability to meet its domestic com- 








26 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 28, JULY 11, 1990 


petition. It is, therefore, insufficient to establish the causal nexus 
required to show eligibility for trade adjustment benefits. 

Trade adjustment assistance was not intended to provide benefits 
to all workers who can trace their job loss to foreign competition. 
Former Employees of CSX Oil & Gas, 12 CIT ——, 720 F. Supp. 
1002, 1006-07 (1989). To qualify for benefits, separated workers 
must satisfy all of the requirements of 19 U.S.C. § 2272(a). This oft- 
en results in the denial of benefits to plaintiffs separated from em- 
ployment in industries facing intense foreign competition. See 
Pemberton v. Marshall, 639 F.2d 798, 800 (D.C. Cir. 1981) (“The ben- 
efits of the Act are not universal and some hardship may result.’’). 


CONCLUSION 


The findings of the Secretary of Labor must be upheld if they are 
supported by substantial evidence on the record. 19 U.S.C. § 2395(b) 
(1988). “Substantial evidence is more than a mere scintilla. It 
means such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.” Matsushita Elec. Indus. Co. v. 
United States, 3 Fed. Cir. (T) 44, 51, 750 F.2d 927, 933 (1984) (quot- 
ing Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951); Con- 
solidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). The Court 
finds Labor’s negative determination to be supported by substantial 
evidence on the record and in accordance with law. Accordingly, 
judgment is entered in favor of the defendant. 
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